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Abstract

Pursuant to legal justice and responsibility, modern national constitutions (in one form or the
other) provide for oath-practice at various categories: in court/evidence; of office (of allegiance);
and swearing (traditional). The essence of every oath is the evolution of a solemn promise to act
in some way; or an affirmative statement that something is true or otherwise; a pledge or
undertaken and commitment of one’s self to some responsibility if one acts contrary to such
pledge. The process of swearing to any object on such promise is oath-taking. Hence oath-taking
could be a sudden/intuitive act (informal oath); and in other consideration, it is deliberate and
conscious act required to ensure that truth is told and justice done (formal oath). So oath
establishes some conduct and liability implying (for example, in the court-room setting) that ‘lying
under oath’ is perjury (a crime). In an Afiican traditional setting, oath involves some curse (or
vindication)—it attracts the wrath of gods to act against one’s allegiance. This article highlights
the basic nature of oath-practice, its specific features under traditional setting vis-a-vis
allegiance, promise and covenant; it examines the relationship oath/curse and perjury. The study
reveals that, ultimately, the idea of perjury and curse become obtainable only in respect to
breached promises/deceit. It therefore concludes that discovery of legal-perjury is probabilistic
while the wrath/vindication of African traditional oath is assured and ultimate justice—hence it is
recommended for modern Africa to achieve justice/public order.
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Introduction

Of the many schemes contrived by man to get him-self to achieve truth, oath/oath-taking
is a major and sometimes a reliable one. Oath practice could be said to be universal, but it has
various perspectives: the orthodox, indigenous, conventional/formal, and the non-
conventional/non-formal. However, the practice of oath has some general and specific features
and relevance. There is need to highlight these features and indicate the essential relevance of
oath-practice.




In contemporary world, oath-taking is as necessary as never before (as man has turned
more deceptive, spurious, conscious, egotistic and, therefore, more unreliable than ever); society
has never than now been more precarious. Accordingly, the Seventh schedule of the Nigerian
1999 Constitution, for example, provides for oath-practice: the formal court-room setting;
swearing-in oath (of allegiance); and the traditional. The essence of every oath is the evolution of
a promise to do something or an affirmative statement that something is true or otherwise; a
solemn and faithful promise to act in some way and not otherwise. It is an undertaken and
commitment of one’s self to some responsibility if one acts contrary to his pledge. So oath
establishes some conduct and liability. Then, there is need to explain the obligation and
implications of an oath in traditional African legal setting. Is oath voluntary or forced? In fact,
there is need to outline the basic nature of oath-practice, to indicate its specific features under
traditional setting and its link with related terms as allegiance, promise and covenant. We need to
examine the province of perjury and curse (which obtains only in respect to breached promises in
form of oath); that discovery of perjury (in orthodox setting) is probabilistic while the wrath of
traditional oath is assured and ultimate. In order to do useful justice to these central issues, we
shall adopt the expository/analytical style of presentation. Moreover, we need, first, to define our
key terms.

Key Terms Defined

- Oath/oath-taking: for our purpose, shall be used to encompass allegiance, promise, swearing,
covenant; using any symbol of faith for sakes of telling the truth. The process of swearing to any
object on such promise is oath-taking.

- Perjury: is false swearing or fake oath. It means “the act or an instance of a person’s
deliberately making some material false or misleading statements while under oath” (Garner,
2009, 1254).

- Curse: implies a swear word or phrase associated with magic powers—a threat of calamity in
case of misdeed or breach of the terms of an oath laid on the oath-taker(s).

- Legal: implies or relating to law; falling within the province of law (Garner, 975).

- Legal System: pertains to the kind of legal order obtainable in a place at some time.
Accordingly, legal system corns whether such order is based on common law alone or is a blend
with customary and other law.

- African Legal System: refers to the traditional legal order that predates the intrusion of colonial
powers. It also refers to the sovereign legal order existing in indigenous communities in Africa.

The Meaning and Nature of Oath: A Broad-spectrum Approach

Several definitions of oath abound these could be summarized. One could say that oath is
a kind of imprecation, promise, affirmation or ritualistic declaration (involving reference to a
supernatural force—God/gods or sacred things); oath is also the words or formula of such a
declaration; that it is a commitment to doing/telling the truth in future activity or about what is
past. Moreover, this description implies that oath is some sort of faith which implies to be
believed, to believe somebody or something. Hence oath-taking is a conscious and teleological
machination to ensure that truth is told and justice done. And this is historical, traceable to the
earliest, pre-State societies—many centuries before 400 B.C.E., when Hippocrates, a Greek
physician known as the father of Medicine, wrote the Hippocratic Oath which governs medical
practitioners till date.



Almost all the religions of the world have different conceptions and stipulated procedures
in the practice and administration of oaths. In Islam, for example, oath is only done by swearing
to only Allah, saying “I swear by Allah” or simply “wallahi”. And in An-Nahl 91, God (Allah)
forbids Muslims to break their promises after they have confirmed them. All promises are
regarded as having Allah as their witness and guarantor. But curiously in the ‘Hadith’, the
Prophet states that a Muslim who makes a promise and then saw a better thing to do should do
the better thing and then make an act of atonement for breaking the promise (though what the
“better thing to do” is amphibolous).

In the biblical view, a spoken word is charged with intrinsic power to bring about good or
evil, blessing or curse. Hence, an oath carries with it an explicit or implicit curse. The words
curse and oath are virtually synonymous and are used interchangeably (I Kgs. 8: 31). God,
Himself is often described as having taking an oath (Genesis 22: 16; 26: 3; Exodus 33: 1,
Numbers 14: 23). Only Ecclesiastes (Ecc. 5:4-5) and Ecclesiasticus 23: 9ff contain a warning
against taking an oath. Jesus' remarks on oaths (Matt. 5: 33-37) may be understood as referring
to oaths in ordinary, everyday speech: "Do not swear at all; neither by heaven nor by the earth
nor by Jerusalem nor shall you swear by your head.” Jesus demanded of his followers (James 5:
12): "let your yes be yes, and your no, no, for what is excess of these is from the wicked one”
(Matt. 5: 37).

An oath (Columbia Encyclopedia, 11" ed., Web, 2010) is a vocal affirmation of the truth
of one's statements, generally made by appealing to a deity. From the earliest days of human
history, calling upon the gods of a community to witness the truth of a statement or the solemnity
of a promise has been commonly practiced. The force of the oath depends on the belief that
supernatural powers will punish falsehood spoken under oath or the violation of a promise. The
oath thus performs wide legal and quasi-legal functions (such was the basis of the medieval
process of compurgation). It is still used in legal proceedings: thus, a jury is sworn in and a
witness takes an oath before testifying with the possibility of perjury. Difficulties on this do arise
in cases of atheists or of persons with religious scruples against oath-taking (e.g., Quakers); but
statutes have now generally been modified so that a witness may affirm his intention to tell the
truth without appeal to a deity.

The main classes of oaths are the assertory—concerning past or present issues; and the
promissory—which refer to future conduct. In the 1950s, fear of Communist subversion led
many governmental and educational institutions to institute loyalty oaths, which required
employees to swear to their non-membership in the Communist Party or other presumptively
subversive organizations (in Nigeria, these loyalty oath requirements were invalidated by the
Supreme Court in the 1960s). Consequently, oath is any type of attestation by which an
individual signifies that he or she is bound in conscience to perform a particular act truthfully
and faithfully.

In the Greco-Roman custom, oaths were sworn upon Jupiter Lapis or the Jupiter Stone
located in the temple of Jupiter, Capitoline Hill. Jupiter Lapis was held in the Roman tradition to
be an Oath Stone, an aspect of Jupiter is his role as divine law-maker responsible for order and
used principally for the investiture of the oath-taking of office. Romans would typically hold
their testicles while swearing into public office or making a public promise or oath. Here, no
doubt the underlying notion is not merely symbolical, but in origin the stone is itself the god, an
idea which later religion expressed in the cult-title specially used in this connection, Jupiter
Lapis. Walter Burkett has shown that since Lycurgus of Athens (d. 324 BC, who held that it is
the oath which holds democracy together), religion, morality and political organization had been



linked by oath-practice; and oath and its prerequisite altar had become the basis of both civil and
criminal, as well as international law. This practice could take one of several forms.

Q) Expressions and Forms used in Oath-Taking: Among western nations, it is customary
to raise the right hand while swearing or taking an oath (whether or not the other hand is laid on
a Bible or other text). This custom originated during the medieval period when convicted felons
were often branded on the palm of the right hand with a letter or mark indicating their
conviction. Since felons were disqualified from making declarations under oath, an oath-taker
would display their right hand to show that they were free of convictions and therefore able to
take an oath.

Often an oath is made by swearing by any sacred symbol, especially the name of God or
deity. Commonly, such statements as “May God” (or any other object of oath) “do so and so to
me (or, to you)...” and adds to it “if such and such happens or does not happen...” or “if I (or
you) fail to do as sworn”. Other times, it is made more emphatic by the individual(s)
pronouncing his/their own name(s). While Christians or Muslims may commonly call the name
of God or Allah, other rather traditional religious employ the names of any other symbol such as
sacred place/object of force as cowry, ancestor, grave, storm, thunder, and other celestial or
terrestrial forces in nature. Sometimes, a curse or punishment that would attend to failure to
fulfill the oath is specifically named. False takers could disguise the body of another person or
animal; in such case, it is added expression to say: “May ‘such and such’ happen to me if I
assume other than my body or speech” (then, it is actually two oaths at the time). Many people
take an oath by holding in their hand or placing over their head a book of scripture or a sacred
object, thus indicating the sacred witness through their action: such is called corporal oath.

Most modern oath statements begin with swearing but end with an appeal “so help me...”

(followed by mentioning of the sacred force). Technically, this down-plays the role of curses, but
introducing a prayer—the taker simply responds with an “Amen!” “As long as God lives...” is,
in some respect, a mark of oath.
(i) Kinds of Oath: Personal oath is done by simply pronouncing or making the oath without
the involving symbols as in formal setting. This is non-conventional oath. At other times oath is
done on request of the adjudicating/prosecuting body (such as the court). Even affirmation—
which is made on ground of “self-recognition”—is an appeal to the perfect being of one’s self,
spirit, soul and conscience; that one would not deceive himself or others. These differ from the
other conventional oath—where the oath is required, standardized, and sometimes (as is in
Africa traditional cultural practice) requires going to the shrine (reception), handling of the oath-
symbol, and supervised by a priest or oath-administrator.

Oath could be a mere promise without strict obligation on the part of the taker (the oath
breaks down as the condition warranting it no longer hold as in wedding vows and friendly
exchanges). Yet, a breach of oath of obligation is sanctionable, either by the force of the oath or
by the law providing for it. Thus, oath of obligation is perjurable or followed by a wrath/curse.
Covenants, blood vows, and allegiance fall under this kind of oath.

In Africa, a distinction exist between oath taken as a result of one’s claim of innocence or
as in identifying the doer of some evil or misdeed (retroactive and assertory), and oath entered
into in order to get protection against evil or the favor of some force (proactive and promissory).
While the proactive is preventive and forward-looking (as in covenants), the retroactive oath
seeks to redress some past injustice (vindictive or vindicative, rectificatory or retributive).
Consequently, oath could be voluntary or involuntary. In voluntary oaths, the oath-taker directly
engages in swearing, or is submissive to and affirms the terms of an oath. This is expressed by



simple use of the term, “Amen!” However, in involuntary oath, the party to it is not directly
involved in the oath-making but is deeply involved in the issues necessitating or leading up to the
oath—as in oath of justice or cursing. Oath is related to some other concepts.

Oath and Related Concepts

Oath is sometimes used interchangeably with allegiance, covenant and promise.

Q) Oath as Allegiance: The word, allegiance has both Latin and English roots: from
English, ligeannce; and from Latin, ligeantia (meaning, “a liegance”). Allegiance means a
reciprocal “duty of fidelity said to be owed by as subject or a citizen to his or her state or
sovereign.” This allegiance is ascribed or acquired, and such binds a subject to his state in return
for government, security and protection. Thus we have four types of allegiance: 1. Ligeantia
naturalis or alta ligeantia (originally due by dint of birthright and nature, held by subditus natus);
2. Ligeantia acquisita, held by subditus datus (by acquisition or denization, thus, being called a
denizen or denizon); 3. Legeantia localis, (that which is held by force of law, commonly after a
long sojourn or naturalization within such territory); and 4. a legal obedience, where a specific
law requires a subject to take an oath of allegiance on assumption of some new status. Allegiance
could be absolute, limited or conditional (Ency. Britannica). Importantly, allegiance could be in
form of oath, called oath of allegiance, taken by all persons holding public office or as a
condition of naturalization. For instance, in Nigeria, what could be termed oath of allegiance is
contained in the national pledge: “...pledge to Nigeria my country, to be faithful, loyal and
honest...” (Salmond, 1901).

(i)  Covenant as an Oath: A covenant is an agreement, a solemn promise to do or avoid
doing a specified action. As a one-way agreement, the promise only binds the covenanter; it may
be conditional or not; and he alone can break the covenant. The earliest use of this term applies
to the 14™ and 15™ century BC between the Hittites and the Mitanni. One could make a covenant
with community (e.g., God to Israelites), or humanity in general (as Christ’s supreme sacrifice on
the cross to atone for the sins of all who put their faith in him); or between or among individuals
(prevalent in Indian and Iranian religions). Covenants help keep and protect moral, social and
interpersonal relationships, including love and friendship (Web, 2009) believed to be divinely
sealed—this differentiates covenants from ordinary contract in common law, where it typically
refers to “restrictions set on contracts like deeds of sale.” Some covenants are social (e.g.
racial/exclusionary covenants in the pre-1966 United States and pre-1990 South Africa). Thus,
covenants assumed rational, ephemeral but irreligious status, applicable in law and social
relations, as against the historical context where the term was used as a formal promise under
oath or stress of all-time binding

(ili))  Oath as a Promise: Promises are transactions. A promise exists where one, or more
persons, undertakes to in the future render some service to the other(s), or to devote something
valuable now and here to his or their use as a commitment; and “a binding promise is a contract”
(Garner, 1,332). All oaths are a promise, but a promise need not be an oath. A promise could be
a speech, locutionary, and/or illocutionary act. A locutionary act is a saying, “the basic linguistic
action of voicing or writing a meaningful sequence of words”, while an illocutionary act is “an
act done for uttering what one does”, and this has a corresponding illocutionary force
(Blackburn, 1996, 221/186); both are speech acts. In modern Law, a promise is a special
relationship between a promiser (the maker of an intention) and promisee(s)}—the person(s) to
whom the intention is addressed. So a promise is a “manifestation of an intention to act or refrain
from acting in a specified way” thereby justifying an understanding that a commitment has been



made (web, 2010). A promise, therefore, may be described as follows: a subject (promisor)
announces a personal future act for the well-being of another subject (promisee). The act is
personal but not something for the past.

The Implications and Obligation of an Oath as a Promise

Oath, in all intent, amounts to a promise and it is obligatory. Oath involves certain
elements. (i) The command, you shall keep your promise posits promise as an institution, i.e., a
socially accepted or recognized pattern of behavior. (ii) Promise is also a linguistic institution:
the subject announces a personal future act. A distinction exists between an institutional ought
and a moral ought. When a promise is made, the institution of promise is used (thus, it is an
institutional ought). But ought this institutional to mean a moral ought? Or do promises always
have to be carried out? (iii) Promising is generally an expressive act, i.e., it is the expression of
one’s benevolence for another, the expression of an inner attitude—expressive of the fact that the
analysis of promise reveals something of the nature of expressive acts. The first institutional
obligation of oath is that one utters the promise in a sincere way; second, he stands by his
promise; three, the ethical argumentation based on the promisor’s will to bind himself (an act of
promising as being freely willed) is immediately a moral obligation; and finally, the obligation is
essential. Appropriately, the vital emergent issue to the practice of promises and oath is that of
fidelity or loyalty. Thus, McHugh and Cullan (1930) state: “Promise is a unilateral contract
which produces an obligation on one side” and opposed to bilateral contracts which produce
obligation on both sides in virtue of a legal debt (justice). Unilateral contracts produce obligation
in virtue of loyalty (or fidelity).

Interestingly, the obligation to keep promises or be faithful to oath is highly connected to
the fundamental principle of ethics—that, as a moral subject, man has the capacity to bind
himself (in the sense of moral obligation) in favor of another person simply in virtue of his word.
This is because will could be the source of ought. Although an individual can act against his
assurance, but he, as a moral/rational subject, knows and is conscious of the fact that he ought
not to do so, or otherwise, he is liable. But the main question is: “How can people, through their
own will, put a moral obligation on their will?” In other words, how is it possible that to will
become the source or origin of a moral ought?” Yet we must consider the fact that one’s will is
able to bind itself in the sense that such will can, immediately and directly, be the source of his
action. This obtains for the obligation to keep promises and is founded on the meaning of the act
of promising itself. Therefore, the obligation to keep a promise is the immediate consequence of
the act of promising, and thus, of an act of the will. So, by promising, the promisor binds himself
in a definite way. Consequently, it is illusive to seek a ground from the moral obligation of
keeping a promise outside the act of promising. Therefore, oath as a promise also has
institutional obligation and usefulness.

The Usefulness of Oath

In the first place, oath is a strengthener of statement of fact, truth or claim made. In this
way, such claim becomes more readily admissible to and trusted by others. More importantly,
oath is a useful and final arbiter (especially in traditional African society) in justiciation or
adjudication. In this way, oath is a guard against the lacuna that is associated with man’s
unpredictability, deceptiveness or deceitfulness, and the conscious or unconscious manipulations
of man. A very useful consequence of this is that oath is both preventive (for persons fear the
wrath of oath) and curative (as past injustices or hidden truths could be discovered). Oath, like



divination, is a sure link to mysteries, a sure attestation to the limits of human rationality and
power and it reveals obscure truths, not only about the case at issue but also the exigency of
human nature. In this way, it could be stated that oath and oath-taking is a vehicle for assuring
justice, peace, truth, order, cohesion, and development of society; and this role is as historically
necessary in the ancient as is in the contemporary society (Asekhauno, 2006). Oath is
administered to ensure that members of the community live according to the norms, rules,
regulations, and conventional practices enshrined in some tradition. It is, therefore, a means of
regulating conduct. It is a means of ensuring that truth and justice prevail. It helps to establish
guilt or innocence. According to Nwala, (1985, 73) it “is a form of ritual treaty designed to
ensure transparency in dealing with one’s neighbor, of discouraging lying and other evils in the
community.” Then, oath is administered as a reminder of the one’s community life and to
revivify the common faith in a destiny that is commonly sourced and shared. A person who
refuses to take an oath or who has problem as result of the oath taken is an evil, dishonest,
unrighteous and unjust person. Oath is all that is needed for the acute development and
nourishment of a sense of community which enables someone to be accepted by the ancestors at
death, and to be remembered at crucial moments by kinsmen who are still trading in the world—
that is, that the world is a market-place (Uwemi, 2009; Otakpor, 1996).

In Nigeria, for example, in All Federation Weekly Law Report at 981-1001, the Supreme
Court held that oath taking is a valid process under customary law arbitration. It is one of the
methods of establishing the truth of a dispute and was known to be effective. The Court further
argued that where two parties to a dispute voluntarily submit the issue in a controversy between
them to an arbitration (or through oath taking) according to customary law and agree expressly
or by implication that the decision of such arbitrations would be accepted as final and binding,
then once the arbitrators reach a decision, it would no longer be open to either party to
subsequently back out from the decision so pronounced.

Human Conduct under Oath: Sanctity of Oath

Instantly, an oath is revered as sacrosanct. Consequently, it must be pointed out that once
one takes an oath, he is not only bound by the terms of the oath but his subsequent behavior and
actions must conform to the expectations of the oath. In this case, especially where the curse is
directed towards a known or identified target, the oath-taker is extremely restricted and tailored
particularly in his dealings with the target of the oath. These restrictions range from prohibited
receiving or exchanging certain items from the opposing partner to the oath. Another major code
for conduct under oath is that by taking the oath, one has accepted that he/she is susceptible to
the force of oath. Thus an oath-taker must be courageous enough to act publicly what he
surreptitiously entered into (otherwise one incurs the wrath of the oath). One important aspect of
the manifest conduct of the oath-taker is the emergent personal curiosity, hope, anxiety, fear,
depression, alienation; the manifest or hidden physical or spiritual battles and relationships he or
she enters into. This, especially, is true once the suspect (the accused) becomes aware of the
consequences of the oath, particularly if it was false oath, and he, therefore, engages in
immediate coping, counter/defense capacities and strategies too (just as the oath-taker continues
in promises and promises to the force of oath should the oath be efficacious to his favor). This is
where the uprightness of the oath-agent/administrator is vital—to avoid bribes and false oath
(Asekhauno, 2002: personal communication). All breached oath play on reprisals.

The Wrath of an Oath



In the least, one of two things could happen to one under oath: vindicated, perjured and
harmed.

Q) Oath-Breakers and the Community: If the taker does not perform to the expectation of
the oath-requirement, the oath either becomes inefficacious or turns against him—vesting
pestilence, pain, disease and other evils upon him (such is the idea behind the provision for
perjury in modern oath in society). Once the taker does not follow the steps (rites) for withdrawal
from the oath, it is forbidden and a taboo; so he/she attracts the wrath of the oath.

(i) Vindication of True Oath: (Confession or the Curse) There are exactly two possible
outcomes of oath; and these vary with respect to the kind of oath. If the oath was simply for
protection, then its efficaciousness is also simply expressed in one actually secured against the
evil; if the oath was for justice in form of retribution or determination of some truth, then its
efficaciousness is either a confirmation of truth, innocence, or the establishment of guilt and
identification of the guilty/evil doer. This determination could be immediate/instant or take some
time (up to many months and sometimes, a year, particularly in the case of justice (redress,
retribution). But whether immediate or later, the vindication of any oath in traditional Africa is
ultimate (Idara, 2008; Uwemi, 2009: personal communication).

There are several manifestations of wrath of oath. This could simply be figured out by further
consultation on deity. Such consultation is done after a long time in the span of the oath; or it
may become necessary when some outward signs expressed in the making of the oath become
noticeable. It is possible, for example, that the curse or calamity threatened at the point of the
oath was blindness. Thus, where such are noticed within the circle (parties to) of the oath, and all
efforts to cure the victim have proved futile, deliberate efforts are made to determine what the
cause(s) is/are. Sometimes too, efforts at getting solution to such sicknesses may even start with
confession by the guilt—especially where such disease or affliction is sudden, persistent, and,
therefore, mysterious. If it is the case that it is the wrath of the oath that is visited on the victim,
steps are taken (where necessary or possible) to appease the gods and restore order. This again is
conditional—whether the victim accepts the move or does not.

Infidelity to oath in secular setting is perjury. Once one is characterized by perjury, he is
caught in “the willful telling of a lie while under oath” (therefore, the breaking of such oath). But
perjury, so conceived depends on whether such a lie is ever discovered. It must be stressed that
when one conscientiously objects to what he considers as fetish oath, one must also be ready to
act truly; else, he could be liable to perjury or some other determinate force. Nevertheless, when
one takes the oath, he already invites others to believe him and he is ready for whatever curse
attached to false statement. Essentially, secular oath is expressed as mere flatus voci: as a mere
locutionary act; it may or may not be followed by truth because it ultimately still depends on the
logic/validity of the taker.

The Basis of Oath: Truth and Soundness of Claim

Oath is founded on man’s desire for and ultimate commitment to truth and justice since
man could be deceptive and unreliable. But one could so assure and still be deceitful. The
discovery of perjury in secular/statutory setting rests squarely on deductive reasoning. Again,
this implies that once a claim or argumentation is valid, even if not sound, perjury may never be
established. Now, most rational argumentations and deductions are syllogistic as well as
inferential in nature; statutory dispensation of justice thrives on logical validity. Therefore,
secular/statutory oath practice and prosecution/procurement of justice does not vividly concern
with truth of claims. Yet, validity and truth ought to be complementary to each other; hence,



statutory oath practice and prosecution/procurement of justice fails to meet up with the ideal of
oath as a channel of justice and social order. This is because the essence of oath is truth and
soundness of claims. Thus any judgment based on merely the rules of validity is inherently
deficient. Statutory oath is helpless with evidence once it is valid though unsound.

What is here referred to as premise is, in legal parlance, called evidence. By evidence, it
is meant “the information used in court to try to prove something” (Oshio, 2009, 2)—which
sometimes might contain some details that strongly suggest that such thing is true though it may
not prove it. Law requires and stipulates the tenability but not the plausibility of any evidence.
The importance of evidence in a jurist’s pronouncement of judgment is manifest in the clause:
By the evidence before me.... By such evidence, it is meant sum of evidences that have been
tendered (by witnesses, exhibits, and other proofs), which content are deemed true, and their
interrelationship logically coherent/valid. There is apparent possibility for some or all of given
evidences to be fictitious, spurious and misleading; and it has been pointed out that only possibly
lead to a valid conclusion, certainly devoid of soundness. Moreover, does the phrase, by the
evidence before me, not suggest the existence of other evidences even though they may not be
before the court? It is an indication that of all possible evidences, my judgment is based on these
set.... A further implication of this is that it raises the not too common question: what if the
untenable, inadmissible, invalid and/or untendered evidence is the truth, the real truth? How do
we, nevertheless, ascertain such ‘evidence’; and is such ascertaining not of any use? It is
inconsideration of these questions that the idea of oath-taking needful; that since man as man can
only access logical truth, it is the onus of the force of an oath to affirm the evidence given and
validate all other evidences perhaps not before the court. Hence oath is not mere promise;
otherwise, it would have been administrable without a symbol. The symbol by which any oath is
taken is an invitation of the force behind that symbol to help in the ultimate enhancement of its
role. Thus an oath is efficacious to the extent it performs this role, no matter how soon or late. In
a situation where truth rests on validity, this role is downplayed; but in traditional Africa oath-
practice it is emphatic.

Take the analogy of a game of football, between teams A and B. While the game lasts,
the central referee(s) is the judge and executor of its rules and his decision on the pitch is final;
and the Football Association, (F.A. or some other electronic technology, say, VAR) the ultimate
supervisor. The referee, like a judge, spots infringements and awards penalties instantly (though
some infringements may never be spotted or be ignored by the central referee). During (or in the
end of) the game, the referee presents the results to the F.A.; also with whom team “A” has
lodged a complaint about the referee’s biases in his handling of the match. On the strength of this
complaint, the F.A. undertakes a careful video-screening of the referee’s handling of the match.
Yes, rightly or wrongly, the referee officiates the game but some of his decisions could be
overturned by the Association. Therefore, the Board is uppermost and efficacious. Like the
Board, an oath needs to be efficacious. An efficacious oath is the affirmation or source of
soundness of claims; like video-technology/assistant referees, an oath ought to be of immediate
and/or ultimate assistance to a jurist or judge. An effective oath is an active (yet invisible)
participant in justiciation and maintenance of public order. A similar analogy is found in the folk
story about God sent a single male Angel emissary (on temporary permission to indulge in
adultery) to validate the truth of the claims of each religion. The first call was on the wife of a
Bishop. On the thinking that since her husband was away there would be no witness, she
committed adultery. On similar grounds, the wife of the Imam did the same. But the wife of the
traditional priest held that her husband (home or away) always could see her doings and



dealings; so she could not indulge in any act of infidelity. On similar ground of allegiance and
loyalty, God affirmed the genuineness of trust on the faith of the wife, family and religion of the
oracle Priest. Such is efficacy. A final analogy is the use of modern technology and human’s
relentless quest for ultimate justice. In contemporary society, it has become acceptable and
common to use mind detectors, psycho-analysis, speech recognitions and other artificial
mechanisms to elicit or force truth from man with neuro-science/neuro-imaging technology that
enables us to see the brain at work, watching the mind boggling. Whatever else, this indicates
that man could be committed to definitive securing and certification of truth. All these modes are
recognized in the African traditional legal order.

Recommendations and Conclusion

Every society desires sustainable legal order. Odera Oruka, (1975, 89) believes that what
induces us to commit crimes is not the use or misuse of our freedom but certain criminal forces
that are beyond our controls; so criminals should be subjected to traditional oath practice, just as
Momoh (1991) prefers an ‘ethical arm” in modern courts of justice since modern oath is merely
‘passive’ and ineffective; thus, he advocates ‘juju’ as an ‘active’ alternative. And Asekhauno
(2011) has indicated that the effective force behind an ‘active’ oath practice is embedded in the
metaphysical. Clearly, this article has tried to establish that oath-practice is the basis of perjury
and effective curse; that oath is an obligation conferring promise; that traditional African legal
order is an instance of legal pluralism where official inefficacious oath form predominates
(thereby instituting corruption and immoralities). It is hereby observed that since all levels or
stages of evidence-dependent justice in modern court system (from the customary to the
Supreme Court) depend on the quality or validity of argumentation (in which case perjury may
never be established), the system, therefore, encourages (possibly persistent) lies and exacerbates
the deceptive nature of man. More so, a court is incapacitated to access the (whole) truth (and he
confirms this by the phrase: “...by the evidence before me....” But traditional African justice
system escapes these lacunae. Also, oath is meant to etch the truth out of man even against his
willing. This argument was strengthened by the reference to the activity of the scientist to
employ some technology to (mechanically though) detect a person’s true thoughts (mind
bogging). But this process could be expensive and cumbersome; it is replete with imputation of
human idiosyncrasies, much so the fact that machines could malfunction, thereby distorting the
truth. Traditional African system is not only accurate it is less expensive and does avoid any
biases. Therefore, given the legal status of oath, the myth of God’s emissary to the world and the
game theory were developed to back-up or strengthen this point—the involvement of super-
humans in the achieving ultimate justice. In consideration of the foregoing, the tenability of
indigenous/traditional oath-practice in Africa is based on oath efficacy; the urge to adopt it is
high and ultimately will serve two purposes: one psychological and the other practical. On the
practical plain, simply, traditional oath-practices ultimately detect perjury and sanction it or
reveal the truth; and on the psychological plain, it helps produce fear which is a useful and great
motivator to incline one to conformity and, thereby, could easily petrify the individual citizen
into obedience.

Pursuant to the conclusions made above, and with a commitment to establishing the
attainability of the ideals/goals of those conclusions, it is recommend that indigenous oath
system be revitalized and entrenched in the State/national Constitution, and should be the
standard oath-form at all swearing-in ceremonies and Board/Formal meetings; that modern
States, particularly African States, should re-introduce cultural/ indigenous oath practice and



formalize it within modern court system. Each region/nationality or culture area within a State
should be mandated to form an oath-committee domesticated or domiciled in every court room
for a formidable oath. This is because every metaphysical force has its sphere of influence or
jurisdiction. Representation of traditional oath-committee should be co-opted into the legal
team/structure of the judiciary. Further, there should be an agency or a department of indigenous
oaths in the ministry of justice; this is to enable adequate and correct oath-administration.
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