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Abstract

Conflict is inevitable in the administration and implementation of programmes
in higher institutions. The key to success, therefore, hinges on mutual trust,
understanding, co-operation and effective decision-making achievable
through strict compliance and adherence to due process of law in performing
statutory functions. This paper submitted that the adoption of the due process
of law is a strategy for achieving administrative effectiveness in our higher
institution in Nigeria. The paper discussed the principle of due process of law,
educational administration, objectives of higher education and due process
and the administration of higher institutions. The paper concluded that
effective school administration is achievable if there is respect for education
laws, policies, rules and regulations and or procedures that guide the
members of higher institutions in implementing programmes within their
institutions
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It is universally accepted that all business private or public must be done in a
manner that will ensure the achievement of the goals for establishing them. Public
business which includes higher institutions must be done in a manner that will ensure
equity, fairness and justice to all thereby reducing disagreements to the barest
minimum.

Higher institution in Nigeria are established by law, statutes, policies, decrees,
edicts and act of government, which have prescribed conditions that guide the
management in the implementation of these laws and policies. Thus management must
adopt strategies, ideas and policies that will promote fairness, socio-economic
development, political stability and societal wellbeing. Higher institutions as citadel of
learning, habour intellectuals, as a community, acceptance of the supremacy of logic
and reason, desire for impartial and objective truth, and concern for the common good
of all, is the acceptable norm.
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Due process no doubt is a policy of government will give the governed a sense
of belonging and fairness in the business of governance, the sharing of resources for the
good of all inclusive. This is fundamental and essential because of the different social,
economic and political background of all that constitute our higher institutions,
reducing mistrust. Due process of law is the total protection the law gives to a person.
In general term due process connotes or is a name for what is fair, right, proper, due, or
ought to be done in a stipulated manner, administrative or constitutional provision. It is
the lawful way of doing a particular thing in a giving area of life.

The due process of law as a principle was enacted by General Olusegun
Obasanjo in the year 2000 to fulfill his commitment to ensure transparency and
accountability in managing Nigeria’s public resources and recognizing the right of
Nigerian citizens in public organizations of which higher institutions is one. The
awareness and observation of this important principle of law, sometimes reduces
possible conflict against school administrators in form of demonstration, and litigation.
Nnokam (2011a).

The Concept of Due Process of Law

Malemi (2008) defined due process of law as the lawful and proper way of
doing a thing in any given area of life, and with the full and equal protection of the
constitution and other laws, of the country. Due process of law is doing of what is
proper, and right. It is a total protection offered to a person by law. Due process is the
observance of the law. Lack of due process means lack of proper procedure or
lawlessness; it is a breach of the law, right and duty, otherwise called ‘cutting corners’.
Due process has to do with the observance of the rule of law, respect for all the
fundamental right, human rights or civil liberties of a person. Oluchukwu (1998) in
Olagboye and Fadipe (1998) identified two kinds of due process: Substantive and
Procedural due process.

Substantive Due Process: is concerned with the basic legality of a legislative
enactment or decrees, school policies, rules and regulations must stand the test of
substantive due process. When a student is punished or denied the right to behave in
some way by the existing laws, decrees, rules and regulations when it is contrary to
certain constitutional guarantees has legal recourse to set aside the punishment or denial
and make the rule invalid. Oluchukwu (1998) pointed out that substantive evidence or
documentation of violation to warrant action by the school authorities, or sufficient
reason to believe that if the rule is not invoked current or subsequent acts by the parties
involved will result in the disruption of education process, as the burden of proof rest
with the school authorities, not the transgressor.

Procedural Due Process: is an orderly established process for arriving at a impartial
and just settlement of a conflict between two parties. The seriousness of offences
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ranges widely, from minor misbehavior problems of students and major infractions of
incompetence and subsequent dismissal of staff. Invariably procedural due process is
requirement that all procedures, constitutional, legal steps or safeguards required by
law should be observed in the doing of anything in a given area of life, especially
within higher institutions a citadel of learning. The procedural due process entails two
elements, fair warning and fair hearing.

Conceptually, due process imply following laid down rules and regulations in
transacting any business of government ensuring that no individual or group of persons
is placed at a disadvantaged position. It ensures genuine commitment in building a
business culture in the execution of government projects and business, of which higher
institution is one, and stresses the principles of leading by worthy and transparent
example.

Educational Administration

Administration is the capacity to co-ordinate many and often conflicting
energies in a single organization so adroitly that all the resources operate as a unity in
achieving a desired goal. It is a process of achieving desired result through efficient
utilization of resources ljeoma (2004). According to Okeke (2007) educational
administration is the activity that concerns itself with the survival and maintenance of
the educational establishments and with the direction of the activities of people working
within the organisation in their reciprocal relations to the end that the purposes may be
achieved.

Specifically, administration is concerned with the performance of executive
duties the carrying out of policies or decisions to fulfill a purpose, and the controlling
of the day to day running of an organization. Hence educational administration is an
essential service activity or tool through which the fundamental objectives of the
education process are fully efficiently realized.

Educational administration can also be defined as a process of mobilizing the
human and material resources within a school for effective teaching and learning so
that the goals for establishing the school may be fully and efficiency utilized. It is a
process which includes the acquisition of resources, their prudent management, the
harnessing and maximizing the efforts of human resources within and outside
institutions of learning to realize educational goals.

Meaning and Objective of Higher Education

In Nigeria, higher education is at the apex of the educational pyramid and the
programmes of study are offered by universities, polytechnics, colleges of education,
arts, science and technology and other professional bodies who award certificates at the
higher level.

3
African Education Indices, volume 8 No. 1, May, 2015, ISSN: 2276 — 982X




Nyege C. Nnokam (Ph.D)

The National Policy on Education (2004:36) spelt out the objectives of higher

education in Nigeria as:

(@) to contribute to national development through high level relevant manpower
training;

(b) develop and inculcate proper values for the survival of the individual and society ;

(c) develop the intellectual capability of individuals to understand and appreciate their
local and external environments;

(d) acquire both physical and intellectual skills which will enable individuals to be
self-reliant and useful members of the society;

(e) promote and encourage scholarship and community service;

(f) forge and cement national unity; and

(o) promote national and international understanding and interaction.

Higher institutions are social organizations established by law, statuses and
decrees, Edicts and acts of government in Nigeria. These laws prescribed conditions to
guide the actions of those involved in the management of the institutions. The
instrument establishing these higher institutions endow them with status and powers
thus recognizing them as corporate organization. Such statutes endow the institution
with certain attributes that liken them to a person or entity in accordance with the
Rivers State University of Science and Technology Act (1980: section 2) which is
similar to other universities acts, decrees, and laws or edicts states that the university
shall be a corporate body, thus they can commit offences like an ordinary person and
can be sued or may sue anyone or organization who contravene its laws. Hence the
objectives of the institution and the powers conferred on it by law are very essential to
enable it achieve its purpose which can be achievable without hitch if the due process
of law principle is adopted by the administrators and management of higher
institutions. Nnokam (2011b).

Due Process of Law and the Administration Of Higher Institutions

The due process of law demands strict adherence to the law, Edicts and statutes
that established higher institutions to avoid confusion, conflict and subsequent redress
in the institutions. Although the statutes establishing the institutions varies, but they are
similar in nature, stipulating the administrative and academic roles of the management
of higher institutions, which is an obligation of the administrators to ensure that
members of the campus community conform to rules. Moreover, it is from these roles,
according to steward and McCann (1999:135) that attracts a major source of litigation
in the university system, especially when the performance of such roles is not in line
with existing education law and due process during implementation.

The principle of formal organization which includes higher institution requires
that individuals are guided by a structure depicting the line of authority and
responsibility. Workers have to know their chain of command and span of control in
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order to avoid role conflict in work performance. Junior workers are put under the
guidance of superiors’ office and delegated powers to act their activities. Hence the
administrators of higher institution must follow the laid down procedure or due process
in the basic areas of school operation requiring judicial action which includes the
establishment and administration of schools, authorities of educational delivery
process. Other areas include resources provision (premises, structures, furniture,
equipment and finance) student admission, staff appointment, management, control and
discipline. Let us examine the critical areas of friction within the system. Appointment,
admission and discipline of staff and students a critical area of friction between staff
and students on one side and the administration on the other side.

Appointment and discipline in higher institutions is governed by the law
establishing each individual institution, regulations of the institutions and such
conditions governing appointments generally as may be made by the governing council
from time to time. The university of Lagos act for example stipulated that the removal
of academic and administrative officers and staff is governed by the provision in
section 17 which says

1. If it appears to the council that there are reasons for believing that the deputy
vice chancellor, the provost of the college or any other person employed as a
member of the academic or administrative staff of the university or a college
should be removed from his office or employment on the ground of misconduct
or of inability to perform the functions of his office or employment, the council
shall:-

a) Give notice of those reasons to the person in question.
b) Make arrangement:

i.  For a joint committee of the council and the senate to investigate the matter,
where it relates to the deputy vice-chancellor, the provost of a college, or the
registrar, and to report on it to the senate and to the council, and

ii.  For a committee of the senate to investigate the matter, where it relates to any
other member of staff of the university and to report on it to the senate and the
council, and

iii.  Make arrangements for the person in question or his representative to be
afforded an opportunity of appearing before and being heard by the

Investigating committee with respect to the matter; And if the council, after
considering the report of the investigating committee, is satisfied that the person in

African Education Indices, volume 8 No. 1, May, 2015, ISSN: 2276 — 982X
5



Nyege C. Nnokam (Ph.D)

question should be removed as aforesaid, the council may so remove him by an
instrument in writing signed on the directions of the council.

What is misconduct? Misconduct according to Daramola (1998) could be an
improper behaviour or bad management. In the case of academic or non academic staff
it could be leaking of official information or documents for financial and /or sexual
gratification, academic dishonesty e.g. plagiarism, examination malpractice etc. a
simple error of judgment could also be interpreted as misconduct, it all depends on the
individual or party doing the interpretation and his/their motive. However, whatever
interpretation that is given, the source of palaver between the academic staff and the
governing authorities is affording the said offender an opportunity of appearing and
being heard by investigating committee. One of the cardinal principles of natural justice
is that of fair hearing.

This cardinal principle of law is more often than not observed in breach than in
observance and this has resulted to the observation of the credibility of most
administrators in court most of the time. In OLANIYAN & ORS VS UNIVERSITY
OF LAGOS. The Supreme Court held: By the University of Lagos Act amounting to
misconduct, that employee should be given an opportunity to defend the allegation
before he/she can be terminated. Again in EPEROKUN VS UNIVERSITY OF LAGOS
the Supreme Court also had this to say: Constitutionally entrenched provisions,
particularly those safeguarding individual rights, should not, save in a fascist system, be
highly trampled upon. An appointee should not have specter of misconduct hanging
over his head without being given an opportunity of clearing his name.

Where however, a contract has been properly terminated, intention and motive
both become irrelevant, but where a defendant pleads that a plaintiff is being removed
for misconduct, his removal cannot be justified in the absence of an adequate
opportunity being offered to him to explain.

As a general rule, it is the concern of administrative law to ensure that any
procedure, or condition precedent, which is stipulated by law, is fulfilled, before action
is taken. Thus, for instance in judicial proceedings, it is necessary that the requirement
of natural justice and fair hearing be fulfilled before judgment is pronounced on an
accused person. Accordingly statutory powers are not to be exercised arbitrarily, but
properly, fairly, judiciously, reasonably and in conformity with the constitution or other
relevant statute regulating a given matter that is due process.

In GARBA & ORS V. UNIVERSITY OF MAIDUGURI a student
demonstration took place in the defendant respondent university. The respondent set up
various investigation panels to prove the alleged students rampage, at the end of which
several students including the plaintiffs appellants were expelled. The appellant
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students brought action for relief, claiming inter alia that they were not afforded the
right to fair hearing and that they did not know the case or accusations and evidence
against them. The Supreme Court held: in favour of the appellants and allowed the
appeal that the appellants were entitled to the four declarations they sought and which
were granted by the trail court. Where a crime is alleged to have been committed,
sanction or expulsion without a trial and conviction in a court of competent jurisdiction
under the criminal code or panel code is a violation of the fundamental rights
guaranteed under the 1979 constitution, and such sanction is null and void. The
students were allowed to return to school. The Supreme Court judge explaining the law
said: “It is the view of this court that where a person is accused of committing a
criminal offence, he must be taken before a court for trail and not merely be dealt with
by a tribunal”.

Thus, where there has been an accusation of crime, and administrative
authority must hands off the matter and turn it over to the appropriate police authority
and the court for prosecution and a conviction, before the administrative authority can
involve and exercise its disciplinary powers.

In higher institutions, administrative decisions are constantly made on issues
which affect two or more parties, therefore it requires the administrators to observe
some rules and procedures, otherwise, such decisions are apt to result to injustice,
particularly where one party is an individual and the other an establishment. Thus Koko
& Okeke, (1998) contends that administrators who are responsible for seeing to the
effectiveness of its bureaucratic organization, need to work within complicated
mechanism of consultation concerning academic matters and due process for the
protection of individuals. Ojo (1999:144) supporting this view stated that: The times
when universities could take far reaching decision adhoc and expects the staff and/or
the students to accept these without question are gone.

University staff and students are now becoming more conscious of their rights
and privileges, obscure rules and regulations are easily challenged. Stern disciplinary
measures which are taken without recourse to the laws of the land or the university acts
are easily questioned through legal actions in the courts of law.

Conclusion

The adoption of the concept of due process of law in the administration of
higher institutions in Nigeria will reduce conflicts, which naturally will impede growth
and effective performance of statutory functions and enhance religions tolerance and
trust. Since law and administration are instruments for the enhancement of the
wellbeing of human being and human society, and for the provision of conducive
environment within which people can operate, interact and live at their optimum. For
effective school administration, there must be respect for rules and regulation and
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procedure that guide the activities of members in higher institutions in implementing
programmes. As Nwagwu, (2004) puts it that those who organize and administer the
education system must operate it within the limits of the prevailing laws.

Recommendations

Administrators should adopt judicial proceedings or other governmental
activities designed to safeguard the legal rights of the individual in the resolution of
conflicts and discipline.

Notice of proceedings and fair hearing should be guaranteed to "defaulters”
before judgement or disciplinary actions are taken against any campus member.
Administrators of higher institution should administer justice in accordance with the
established rules and principles of their school system.
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