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Abstract

An agreement to arbitrate is the bedrock of any arbitration
proceeding and the resultant award. Sometimes a parts to an
arbitral ion agreement is disappointed because the other
party is unwilling to proceed with the arrangement.
Domestic arbitration practice in Nigeria is anchored on
international conventions thus making a thorough grasp of
such conventions inevitable for the local arbitrator. The
thrust of this paper is examination of provisions in the law
for enforcing agreement to arbitrate without which access
to the machinery for solution of an arbitrable dispute
cannot take off, let alone come to fruition.

Introduction

Globalization is today moving on at a last rate. Systems of the nations of the world
are progressively being integrated, thanks to advances in communication sciences. The
computer, then the Internet, with its website stare at us and numerous scientific jargons
- all related to globalization are now household words.

On the heels of these developments, inevitably, there have come to be
disputations crossing the frontiers of national holders. These have created problems
because till date, there is neither an international corpus juris nor international court
having power and jurisdiction to adjudicate over these disputes. Although there is in
being, the United Nations Organization with its various organs, there is no such thing as
the United Laws of the Nations. This state of affairs has posed serious problem in
resolving disputes arising out of international commercial transactions, between on the
true hand, individuals of different nationalities and on the oilier hand between an
individual party of one nationality and a state party of a different nationality.

The problem has always centered on choice of applicable legal system. Man is
inherently distrustful of foreign legal systems. A middle ground was therefore found in
arbitration. Arbitration serves as alternative to the use of national courts - a kind al’ pis
alter. Even alter that, the arbitral proceedings and enforcement of arbitration awards
necessarily must trike place in a nation or nations under its or their legal systems.

Of fundamental importance is the enforcement of tin existing agreement to
arbitrate, for that is the pillar, the foundation on which proceedings and resultant award
rest. To tackle these problems, different Conventions! have been made and subscribed
to by many nations of the world, and a nation would indeed be a pariah one if it isolates
itself from this aspect of globalization.

We are herein concerned with the Convention on the Recognition and
Enforcement of foreign Arbitral Awards otherwise known as the New York Convention.
The thrust of this paper is examination of provisions in the Convention for enforcing
agreement to arbitrate without which access to the machinery for solution of an
arbitrable dispute cannot take off, let alone come to fruition.

The foregoing notwithstanding, what is presented herein is relevant to domestic
arbitration practice because much of Nigerian domestic arbitration practice and indeed
the major arbitration bus in Nigeria is anchored on international conventions.

Background of the Convention

The New York Convention came into force on June 10 1958 and many countries of
the world have acceded to it?> On March 17. 1970 Nigeria became a State party to the
Convention. However it was not until 1988 that the Convention became domesticated in
Nigeria by virtue of Arbitration and Conciliation Act which is now Chapter 19 of the
Laws of federation of Nigeria 1990.

Of this Convention. The Right Hon. Sir Michael Ken has this to say: “it is the



bedrock of modern international arbitrations, the foundation on which the whole edifice
of international arbitration rests®. Mustil was even more bold when he declared that the
Convention is “perhaps one that can lay claim to be the most effective instance of
international legislation in the entire history of commercial law"*. Significantly Justice
Schwebel opined that:

The Convention is one of the many and one of the most

important, of the attainments of the United Nations in

promoting a more effective and universal rule of law. It

promotes the peaceful settlement of international disputes,

not the sort of disputes between states, which the United

Nations Charter is concerned, but the commercial disputes,

which are inherent in international trade and transactions'.

Application of The New York Convention in Nigeria
Section 57 (2) (d) of Cap 19,Laws of Federation of Nigeria 1990 provides:

An arbitration is international if. . . (d) The parties, despite
the nature of the contract, expressly agree that any dispute
arising from the commercial transaction shall be treated as
an international arbitration.

By virtue of Section 54 of the same Chapter, the New York Convention applies to
awards arising out of international commercial arbitration. That Section is Nigeria's
codification of Article 1 of the Convention, which states:

This Convention shall apply to the recognition and
enforcement of awards made in the territory of a state other
than the state where the recognition and enforcement of such
awards are sought.... It shall also apple to arbitral awards in
the state where the recognition and enforcement are sought.

Enforcing an Agreement to Arbitrate Under the New York Convention

It is well recognized in legal circles that parties are as well freeto enter into tin
agreement to arbitrate, as they are to resile from the same. They are not sentenced to
their agreement. It follow that just as parties are tit liberty to agree to arbitrate, they are
equally enabled to revoke the agreement if necessary.® The maxim is: eodem modo quo
oriter, oedem modo dissolvitur. that is to me that whatever has come into being by agreement
can be undone be agreement.

This essay is not concerned with those occasions where the parties mutually agree
to revoke an arbitration agreement, nor where one parts- revokes and the revocation is
waived In the acquiescence, tacit or otherwise of tine other party. The essay focuses on
circumstances where there is a purported unilateral revocation sounding in breach of the
terms of the contract of arbitration which agreement is governed by the Arbitration and
Conciliation Act of 1988,

There are two instances that can give rise to a need to enforce an agreement to
arbitrate. The first is where a party to the dispute adamantly refuses to submit to
arbitration andthe second n where aparty in defiance of the agreement, proceeds with
action in a court of law in respect of a matter, the subject of the arbitration agreement.

Compelling an Unwilling Party to Arbitrate

A parts who desires to get a reluctant party to arbitrate has some options to follow
depending on the circumstances.

Where an arbitrator has been duly appointed, the willing parts can move the
arbitrator to proceed with the arbitration ex parte that is to say in the absence ol the
recalcitrant parts. In order for this line of action to be valid, the arbitrator must first
serve a notice of commencement of arbitration specifying the place, date and time. lie
should further state that he intends to proceed ex parte in the absence of the party. This
accords with the rules of lair hearing.®



On the other hand, the parties may not base named an arbitrator or agreed on the
number of arbitrators to be appointed or provided the procedure for appointing an
arbitrator. In each cave, the faithful parts shall have recourse to Section 44 of the
Arbitration Act. He should diligently follow the procedure laid down therein and get the
appointing authority to appoint the sole arbitrator to applicable. In the case of three
arbitrators, the willing parts shall first fulfill his part of the obligation by appointing an
arbitrator and then communicate this to the respondent.

If after 30 days of receipt of the claimant's notification of appointment of an
arbitrator by the respondent, the respondent defaults in appointing his own arbitrator,
the claimant shall apply to the
appointing authority to appoint the second arbitrator. The two thus appointed shall
appoint a third the presiding arbitrator.

Once the arbitral tribunal is in place, it can proceed to arbitrate, observing all the
preliminaries as detailed above making use of the applicable law in. arming at whatever
decision it considers appropriate.

Where a Reluctant Party Sues in Court
Section 4 of the Act provides:

1) Acourtbefore which an action the subject of an arbitrationagreement is brought shall,
if any party so requests not later than when submitting his first statement on the
substance of the dispute, order a stay of proceedings and refer the parties to
arbitration

2) Where an action referred to in .subsection ( | ) of this section has been brought before a
com : , arbitral proceedings may nevertheless be commenced, continued, and an
award mas lie made by the arbitral tribunal, while the matter is pending before the
court.

The above section is intended to provide a remedy (though indirect) in a situation
where a part\ proceeds to court in defiance of agreement to arbitrate. According to that
section, it is obvious that a claimant party is barred from .applying for stay if he has filed his
pleadings. That is what is meant by the expression “first statement on the substance of tile
dispute.” Uder that section, once parts' makes the request for Slav correctly , the court is
enjoined to order a stay of the proceedings am: then refer the parties to arbitration. It seems
that a court acting pursuant to that section has a discretion to exercise because of the
mandatory language employed by the draftsman. | his conclusion is sustainable on the
ground thatthe word ”may” used in subsection (2) above is interpretatively hortatory and
not mandatory.

On the other hand Section 5 of the Act, though very restrictive in respect of
disqualifying acts on the part of the claimant seems to allow wide latitude for the court
to exercise discretion whether to grant the application for stay or not. That section
reads:

(1 If any party to an arbitration agreement commences any matter, which is the
subject of an arbitration agreement, any party to the arbitration agreement may,
at any time after appearance and before deliveringany pleadings or taking any other
steps in the proceedings, apply to the court to stay the proceeding.

(2) A courtto which an application is made under subsection (1) of this section may.
if it is satisfied -

(a) That there is no sufficient reason why the matter should not be referred to arbitration,
in accordance with the arbitration agreement; and

) That the applicant was at the time when the action was commenced read’,
and willing to do all things necessary to the proper conduct of the
arbitration make an order staying the proceedings.

Quite apart from penalizing filing of pleadings, this section sanctions any step
taken in the proceedings and has been so technically construed that a lot of applications
have suffered rejection.

In Kano Slate Urban Development Board V Fans Construction cOompany Limited®



application, for pleadings to be ordered was considered a step in the proceedings. In
Ighoronje V' Sokoto®t h e defendant entered his defence in which he indicated that at the
hearing he would rely on the arbitration clause but the court held that such constituted
a step in the proceedings and hence reiused the application for stay. The case of Achonu
V Mutual And General Insurance! is even worse, in that case the defendant filed a motion to
strike out the ease so that the matter should proceed to arbitration. Instead of granting
the application, the court struck out the motion and at the same time refused to grant stay
and to refer parties to arbitration holding that the motion (that is the application) was a
step in the proceedings.

It is submitted with respect, that the decision is erroneous because, taking any other
steps in the proceedings means logically any other step, which negatives application for
stay. In the instant case the application to strike out the suit to make way for arbitration
to commence can m no stretch of the imagination be construed as supportive of the
action sought to be impugned.

We are not here concerned with the vexed question of the propriety or
inconsistency and problems created by the two sections existing side by side in the same
Act. Rather we locus an attention on practical solution to an existing problem created by
the enactment.

The Appropriate Law

A careful comparison of the above provisions (Sections 4& 5 of Cap 19,Laws of
Federation of Nigeria) with Article 11.3 of the New York Convention shows that the
grounds upon which the court shall refuse the application moved by an applicant, to act
in the interest of the arbitration agreement, are not the same in both cases. Whereas in
the Convention, the court is enjoind immediately refer the parties to arbitration unless
it finds that the arbitral agreement is null and void, inoperative or incapable of being
performed; the Arbitration and Conciliation Act of Nigeria unlike the Convention (which deals
with substance) focuses on procedural vices.

From the brief analysis given above, it is obvious that Sectionsd A 5 of the Act leave v no
room for maneuvering to the detriment of tin innocent party.

In Part 111 of the Act, additional provisions relating to international commercial
arbitration and conciliation are made. Sections 43, 53. 54 and 57 clearly empower the
parties to have recourse to the New York Convention.

Therefore, It is suggested that the appropriate ameliorating legislation to resort
to inregain: t enforcement of an agreement to arbitrate under the New York Convention
can be found in Article of Schedule 2 of Arbitration and Conciliation Act. That Article
provides:

Each contracting state shall recognize an agreement in
writing under which the parties undertake to submit to
arbitration all or any differences which have arisen or
which have arise between them in respect of a defined legal
relationship whether contractual or not concerning a
subject-matter capable of settlement by arbitration.

Judging fromthe very title of the Convention, which plainly declares itself a convention for
the Recognition and Enforcement of foreign Arbitral Awards, the above section may seem to
Iv >m of place. However, the provision is appropriate because an arbitral agreement is
the bedrock valid arbitration award. Obviously for awards to emerge requiring recognition
and enforcement must be inexistence a valid arbitration agreement, w hich shall have
been tided upon.

Since it is certain that parties cannot be compelled to arbitrate, because
arbitration mmm court proceedings must be by agreement of parties, which case, in
international arena is even more pronounced, how would a contracting state enforce tin
agreement to arbitrate under the circumstances?

Much like, but better than Sections 4 & 5 of the Nigerian .Arbitration Act the
convention provides for an indirect coercive strategy, which itis hoped, would force the
reneging pans to submit to arbitration. It provides:



The court of a contracting state when seized of an action in
a matter in respect of which the parties have made an
agreement within the meaning of this article shall, at the
request of one of the parties, refer the parties to arbitration,
unless it' finds that the said agreement is null and void,
inoperative or incapable of being performed.”

Ittherefore follows that at the request of a party to arbitration agreement, a contracting
state such as Nigeria cannot allow proceedings in their courts to continue, if such were
in respect of issue, covered in an agreement to arbitrate subject to the convention. If
action has begun in that respect, the court shall at the request of any party to the agreement
refer the parties to arbitration.

It is noteworthy that the Convention does not directly provide for stay of
proceedings. Unlike the UNC1TRAL Model Law, upon which the Nigerian Arbitration
and Conciliation Act 1990 was modeled; the Convention anticipates total halt to
proceedings instituted in breach of convention agreement to arbitrate.

The prohibition is total in more than one sense. There is no room for stay of
proceedings or a negation of court’s abstention based on the ground that the party
requesting stay may have taken some steps in the proceedings as is the case with an
application under section 4 or 5 of the Arbitration Act
already considered. | lie court must dismiss or strike out (lie suit. Furthermore the
parties are direct ', referred to arbitration.

It is submitted that the court can refer the parties to arbitration at any time the
application is made while the proceedings are on. but before a judgment is delivered.
Thisis so because if de- parties though aware of the arbitration agreement choose to ignore
that and sort out their problem - through national court. the} would be taken as having
waived their right to arbitrate. It is that simple because as noted earlier, what has come
into being by agreement can equally cease to exist by agreement - inthis ease constructively
or by implication. It must also be borne in mind that once a court delivers judgment in a
matter, it becomes functus officio. A party in that instance cannot therefore complain
For he cannot approbate and reprobate at the same time.

However an application according to that article shall he refused on the
following two, grounds: (i) that the arbitral agreement is not in writing or. (ii) on
grounds of nullity and voidability of the agreement or of inoperationality or incapability of
performance of the agreement. It is only on the above grounds considered briefly hereunder that a
court of law would refuse to refer parties arbitration, under the convention.

Refusal of Enforcement of Arbitration Agreement

The arbitral agreement, to be enforceable under the New York Convention must
be in writing which shall include an arbitral clause in a contract or an arbitration
agreement, signed by the parties or contained in an exchange of letters or telegrams.*® Of course,
because this provision is not exclusively
conclusive, the convention is short of itemizing all the methods of writing envisaged.

Here in Nigeria, it is the law!* that such writing shall be in writing contained:

(@ In a document signed by the parties, or

@) In exchange of letters, telex, telegrams, or other means of

communication witiv.it provide a record of the arbitration agreement; or

(c)In exchange of points of claims and of defense in which the existence o! an

arbitration agreement is alleged by one part}' and not denied by another; and
(2) Any reference, in a contract, to a document containing an arbitration clause
constitute’, an arbitration agreement if such a contract is in writing and the reference is
such as to make that clause part of the contract.

What can he made of the above provision is that great latitude is given the parties in their
choice of method. As can be seen, the agreement is not required to be in any special form
aslongasitis reduced into writing directly asin (a) and (b) above and indirectly as in (e)
above. It does not require parties to subscribe to one single document. The agreement
may be contained in letters and telegrams: exchange of points of claim and of defense.



In the later, an arbitral agreement is read by implication.

Furthermore an arbitral agreement, which can be enforced herein Nigeria under the New
York Convention, must not he null and void, inoperative or incapable of being
performed. | fix requirement is of utmost importance because the entire arbitral process
isrooted in the validity of the arbitration agreement. An award cannot be enforced if the
originating arbitral agreement is invalid and indeed under the convention this is a
ground for refusal of enforcement.!!

In determining the validity or otherwise of the arbitral agreement, the applicable
legal principles are those used in ordinary commercial transactions. An arbitral
agreement is specie of contract hut an arbitral agreement is distinguishable from other
types of agreement in relation to capacity of the parties, the arbitrability of the dispute,
the Conn and applicable law. These determine the validity and operationalitv of an
arbitral agreement.

The following will have serious hearing on the validity and thus operationalitv of
an arbitration agreement under the New York Convention.

iy Lack of capacity to enter into the agreement by any of the parties, e.g as a result
of infancy or lack of corporate authority.

i) A subject matter of the arbitration agreement which is contrary to public policy
and thus incapable of reference to arbitration.

dihNon-compliance of the agreement with the prescribed form i.e. failure to reduce
it into any of the various wav s of writing provided for.

(iv)In general, if under the applicable law chosen by the parties or determined by the
arbitrator in the absence of express choice by parties, the arbitration agreement is

unsustainable.

It is submitted that a court of competent jurisdiction would decline to enforce an
arbitrator agreement under the New York Convention once the existence of any of the
above condition-, m proved.

Conclusion

Much has been written in critique of Sections 4 & 5 of the Arbitration &
Conciliation Act 1990, many caviling in nature. Notwithstanding whatever is perceived by
jurists or any text writer as the better alternative, those sections still remain the remedy
provided by the legislature m coniine n grips with situations where an agreement to
arbitrate is threatened.

In practice, a counsel would be cautious and indeed reluctant to tread the
unpredictable path of mere academic hypothesis and theories, which have not undergone
the refining baptismal fire o' courtroom trial. What he needs at that crucial moment is
more of recognition and acceptance o! the existing state of affairs and then a formulation
of practical solutions to problems arising therefrom This essay makes an attempt in that
direction.

Heretofore, it has been demonstrated that a party to an international commercial
agreement a arbitrate can short-circuit those troublesome provisions in Sections 4 N 5
of the Arbitration \ct. and invoke the provisions of Article 11.3 of the New York
Convention, which is perceived a.-, the better alternative. This line of action, it is
submitted, has legislative berth in Sections of the Act itself
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